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Some Facts

• As of 2010, at least 600 people living with HIV in 24 countries 
had been convicted of criminal transmission of HIV, either 
through general laws relating to assault or through HIV-
specific legislation.

• At least 9 HIV-positive individuals in the US have been 
sentenced for spitting with sentences ranging from 90 days to 
25 years 

• Texas – HIV transmission cases have been brought to court 
under aggravated assault laws whereby a person 
“intentionally, knowingly, or recklessly… uses or exhibits a 
deadly weapon as part of an assault”. Saliva of an HIV infected 
person is considered a deadly weapon. 

http://www.avert.org/criminal-transmission-hiv.htm#footnote42_29katn8









“Criminalization is ineffective. Laws and prosecutions do not stop 
the spread of HIV. There is  no correlation between the 
existence of these laws and the drop in HIV infections. 

Criminalization places blame on one person instead  of 
supporting shared responsibility for sexual health. These laws 
are not helping us to reach  those at risk or to end stigma and 
discrimination. They are not helping us to build the kind of  
inclusive societies that we want to build or to support greater 
human dignity. 

- Michel Sidibé (2012)





Arguments against using the 
criminal law in relation to HIV

• Criminalisation increases stigma
• Encourages the believe that safe sex is the 

responsibility of people with HIV, and not a 
shared concern

• Law has little effect on people's sexual behaviour
• Inhibits HIV-testing
• Women will face a greater risk of prosecution as 

they more often know their status through 
attending health clinics more frequently

http://www.avert.org/criminal-transmission-hiv.htm#sthash.PioHiI2i.dpuf



“Public health interventions including voluntary testing, 
outreach, and training of peer leaders are backed by 
evidence of effectiveness in promoting disclosure or safer 
sex. In contrast, no evidence supports criminalization of 
HIV transmission as an HIV prevention tool. [...]

The use of criminal law to address transmission of HIV is 
inappropriate except in cases in which it can be shown 
that a person acted with the conscious intent to transmit 
HIV and in fact does so. For such cases, the existing 
criminal law suffices; no HIV-specific statute is needed.”

- Burris & Cameron (2008)



Sex work, HIV and the criminal 
law

Why decriminalisation of sex work saves 
lives





Current situation

• All aspects of sex work are criminalised in South Africa

• Sex worker access to health care services is limited –
discrimination/prejudice by health care workers (Nairne, 

1999 & 2000)

• Unequal power relations between sex workers and 
their (male) clients create barriers to practising safer 
sex (Pauw & Brener, 2003)



Current situation

• In studies in 1998, HIV prevalence rates amongst different sex 
worker groups were between 45% - 69% (Rees et al., 2000; Williams et al., 2003) 

High levels of violence against sex workers:

• Almost one-third of sex workers in study in Hillbrow reported 
they had had sex against their will in the last six months. (RHRU, 

Sociology of Work Unit of the University of the Witwatersrand & Vrije University Amsterdam, 2002)

• In a study in Cape Town, 12% of street based sex workers had 
been raped by a police man (Gould & Fick, 2008)

• Research on the World Cup 2010 and sex work: 5% of sex 
workers report being raped or physically assaulted by a 
policeman in the last month (Richter el al, 2010)



What effect does criminalisation of 
sex work have on sex workers?

• Increases stigma of profession
• Limits access to health care, legal and social services

– Access safer sex education?
– Access to condoms?
– Access to STI/HIV testing and treatment?
– Mobilisation?

• Increase exploitation and abuse of sex workers by clients, partners, 
brothel-owners, pimps and the police
– Barriers to legal recourse

• Sex workers often have no choice but to live in dangerous, squalid 
conditions – these conditions attract social and criminal ills 

• May force sex workers to relocate often – social disintegration
• ‘Condoms as evidence’ practice by police reduces likelihood of sex 

workers carrying condoms
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HIV and sex workers, The Lancet, July 22, 2014 http://www.thelancet.com/series/HIV-and-sex-workers

http://www.thelancet.com/series/HIV-and-sex-workers














Conclusion

• The use of the criminal law in matters of adult, 
consensual sex has facilitated the transmission of 
HIV and other STIs, and has compounded the 
stigma and discrimination against already-
marginalised groups, and persecution against 
them

• Policy and laws based on public health evidence, 
and the countering of punitive and moralistic 
attitudes to sex, are key components to 
mitigating the on-going effects of HIV/AIDS.
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